TITLE 85. WATER USE
CHAPTER 2. SURFACE WATER AND GROUND WATER

Part 4. Utilization of Water

85-2-436. Instream flow to protect, maintain, or enhance streamflows to benefit fishery
resource -- change in appropriation rights. (1) The department of fish, wildlife, and parks may
change an appropriation right, which it either holds in fee simple or leases, to an instream flow
purpose of use and a defined place of use to protect, maintain, or enhance streamflows to benefit
the fishery resource.

(2) The change in purpose of use or place of use must meet all of the criteria and process
outlined in 85-2-307 through 85-2-309, 85-2-401, and 85-2-402 and the additional criteria and
process described in subsection (3) of this section to protect the rights of other appropriators. from
adverse impacts.

(3) (a) The department of fish, wildlife, and parks, with the consent of the commission, may
lease existing rights for the purpose of protecting, maintaining, or enhancing streamflows to benefit
the fishery resource.

(b) Upon receipt of a correct and complete application for a change in purpose of use or place
of use from the department of fish, wildlife, and parks, the department shall publish notice of the
application as provided in 85-2-307. Parties who believe that they may be adversely affected by the
proposed change in appropriation right may file an objection as provided in 85-2-308. A change in
appropriation right may not be approved until all objections are resolved. After resolving all
objections filed under 85-2-308, the department shall authorize a change of an existing appropriation
right for the purpose of protecting, maintaining, or enhancing streamflows to benefit the fishery
resource if the applicant submits a correct and complete application and meets the requirements of
85-2-402.

(c) The application for a change in appropriation right authorization must include specific
information on the length and location of the stream reach in which the streamflow is to be protected,
maintained, or enhanced and must provide a detailed streamflow measuring plan that describes the
points where and the manner in which the streamflow must be measured.

(d) The maximum quantity of water that may be changed to instream flow is the amount
historically diverted. However, only the amount historically consumed, or a smaller amount if
specified by the department in the change in appropriation right authorization, may be used to
protect, maintain, or enhance streamflows below the point of diversion that existed prior to the
change in appropriation right.

(e) A lease for instream flow purposes may be entered for a term of up to 10 years, except that
a lease of water made available from the development of a water conservation or storage project
may be for a term equal to the expected life of the project but not more than 30 years. All leases may
be renewed an indefinite number of times but not for more than 10 years for each term. Upon
receiving notice of a lease renewal, the department shall notify other appropriators potentially
affected by the lease and shall allow 90 days for submission of new evidence of adverse effects to
other water rights. A change in appropriation right authorization is not required for a renewal unless
an appropriator other than an appropriator described in subsection (3)(i) submits evidence of
adverse effects to the appropriator's rights that has not been considered previously. If new evidence
is submitted, a change in appropriation right authorization must be obtained according to the
requirements of 85-2-402.

(f) The department may modify or revoke the change in appropriation right authorization up to
10 years after it is approved if an appropriator other than an appropriator described in subsection
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(3)(i) submits new evidence not available at the time the change in appropriation right was approved
that proves by a preponderance of evidence that the appropriator's water right is adversely affected.

(g) The priority of appropriation for a lease or change in appropriation right under this section is
the same as the priority of appropriation of the right that is changed to an instream flow purpose.

(h) Neither a change in appropriationv right nor any other authorization is required for the
reversion of a leased appropriation right to the lessor's previous use.

() A person issued a water use permit with a priority of appropriation after the date of filing of an
application for a change in appropriation right authorization under this section may not object to the
exercise of the changed water right according to its terms or to the reversion of a leased
appropriation right to the lessor according to the lessor's previous use.

(i) The department of fish, wildlife, and parks shall pay all costs associated with installing
devices or providing personnel to measure streamflows according to the measuring plan required
under this section.

(4) (a) The department of fish, wildlife, and parks shall complete and submit to the department,
commission, and water policy committee established in 5-6-231 a biennial progress report by
December 1 of odd-numbered years. This report must include a summary of all appropriation rights
changed to an instream flow purpose in the last 2 years.

(b) For each change in appropriation right to an instream flow purpose, the report must include
a copy of the change authorization issued by the department and must address:

(i) the length of the stream reach and how it is determined:;

(ii) critical streamflow or volume needed to protect, maintain, or enhance streamflow to benefit
the fishery resource;

(i) the amount of water available for instream flow as a result of the change in appropriation
right;

(iv) contractual parameters, conditions, and other steps taken to ensure that each change in
appropriation right does not harm other appropriators, particularly if the stream is one that
experiences natural dewatering; and

(v) methods used to monitor use of water under each change in appropriation right.

(5) This section does not create the right for a person to bring suit to compel the renewal of a
lease that has expired.

(6) (a) From May 8, 2007, through June 30, 2019, the department of fish, wildlife, and parks
may change, pursuant to this section, the appropriation rights that it holds in fee simple to instream
flow purposes on no more than 12 stream reaches.

(b) After June 30, 2019, the department of fish, wildlife, and parks may not change the
appropriation rights that it holds in fee simple to instream flow purposes on any stream reaches.

(7) After June 30, 2019, the department of fish, wildlife, and parks may not enter into any new
lease agreements pursuant to this section or renew any leases that expire after that date.

History: En. Sec. 6, Ch. 658, L. 1989; amd. Sec. 1, Ch. 740, L. 1991; amd. Sec. 1, Ch. 175,
L. 1993; amd. Sec. 8, Ch. 370, L. 1993; amd. Sec. 457, Ch. 418, L. 1995; amd. Sec. 9, Ch. 487, L.
1995; amd. Sec. 73, Ch. 545, L. 1995; amd. Sec. 2, Ch. 123, L. 1999; amd. Sec. 8, Ch. 85, L.
2005; amd. Sec. 5, Ch. 448, L. 2007; amd. Sec. 42, Ch. 19, L. 2011; amd. Sec. 12, Ch. 122, L.
2015



TITLE 2. GOVERNMENT STRUCTURE AND ADMINISTRATION
CHAPTER 6. PUBLIC RECORDS
Part 10. General Provisions
2-6-1017. Prohibition on dissemination or use of distribution lists -- exceptions --

penalties. (1) Except as provided in subsections (3) through (10), to protect the privacy of those who
deal with state and local government:

(a) a public agency may not distribute or sell a distribution list without first securing the
permission of those on the list; and

(b) alist of persons prepared by a public agency may not be used as a distribution list without
first securing the permission of those on the list except by that agency.

(2) As used in this section, "distribution list" means any list of personal contact
information collected by a public agency and used to facilitate unsolicited contact with
individuals on the distribution list. (Emphasis Added)

(3) This section does not prevent an individual from compiling a distribution list by examination
of records that are otherwise open to public inspection.

(4) This section does not apply to the lists of:
(a) registered electors and the new voter lists provided for in 13-2-115;
(b) the names of employees governed by Title 39, chapter 31;

(c) persons holding driver's licenses or Montana identification cards provided for under 61-5-
127,

(d) persons holding professional or occupational licenses governed by Title 23, chapter 3; Title
37, chapters 1 through 4, 6 through 20, 22 through 29, 31, 34 through 36, 40, 47, 48, 50, 51, 53, 54,
60, 65 through 69, 72, and 73; and Title 50, chapters 39, 72, 74, and 76; or

(e) persons certified as claims examiners under 39-714320.

(5) This section does not prevent an agency from providing a list to persons providing -
prelicensing or continuing education courses subject to state law or subject to Title 33, chapter 17.

(6) This section does not apply to the right of access by Montana law enforcement agencies.

(7) This section does not apply to the secretary of state's electronic filing system developed
pursuant to 2-16-404 and containing corporate and uniform commercial code information.

(8) This section does not apply to the use by the public employees' retirement board of a list of
board-administered retirement System participants to send materials on behalf of a retiree
organization formed for board-administered retirement system participants and with tax-exempt
status under section 501(c)(4) of the Internal Revenue Code, as amended, for a fee determined by
rules of the board, provided that the list is not released to the organization.

(9) This section does not apply to lists of individuals who sign attendance sheets or sign-in
sheets at a hearing or meeting of a public agency.

(10) This section does not apply to a public school providing lists of graduating students to
representatives of the armed forces of the United States or to the national guard for the purposes of
recruitment.

(11) A person violating the provisions of subsection (1)(b) is guilty of a misdemeanor.
History: En. Sec. 11, Ch. 348, L. 2015.



